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THE CURRENT CONSTITUTIONAL CRISIS IN FIJI 

EDITOR'S NOTE 

Following the second military coup in September 1987, the abrogation 
of Fiji' sIndependence Constitution in October, and the installation by the coup 
leader of the Interim Administration of Ratu Mara in December, a Draft 
Constitution was prepared and released by the Mara Administration for public 
discussion. In his Fiji Day address to the Nation on October 10, 1988, the 
President (former Governor-General) of Fiji, Ratu Penaia Ganilau, emphasized 
that it was the bounden duty of all Fiji citizens a,,!d organisations to reflect and 
express an opinion on the Draft Constitution, adding that the final Constitution 
must be accepted by the majority of the people of Fiji . A special Constitutional 
Inquiry and Advisory Committee (CIAO was appointed to hear submissions 
from the public and the draconian Internal Security Decree, introduced in July 
1988, was suspended to encourage discussion on the Draft Constitution. 

By December 1988 it was known that a majority of the submissions to 
the CIAC had rejected the main provisions of the Draft Constitution . On 
August 30,1989, the CIAC published its report. The report purported to record 
the views of the people, as reflected in the submissions received by the CIAC, and 
included the Committee's own recommendations for amendments to the Draft 
Constitution. The CIACs recommended changes were aimed at making the 
Draft Constitution more acceptable to the people whileensuring it continued to 
meet its objectives. 

Of the written submissions to the CIAC which offered a substantive 
critique of the Draft Constitution, only that prepared by the NFP-Labour 
Coalition was printed and publicly disseminated . The following excerpt from 
this submission addresses the most objectionable fetltures of the Draft Constitution . 
The brief commentary on the CIAC s recommendations provided in the second 
document offers further insights and comments on the proposed amendments 
and the unchanged provisions of the Draft Constitution. 

Since the CIAC Report was published, further amendments to the 
Draft Constitution have been proposed. The Council of Chiefs in March 1990 
accepted the Draft Constitution in principle but failed to reach agreement on the 
CIACs proposed urban seats for Fijians . The chiefs of Ba Provrnce agreed at 
that meeting to give up one of the recommended four seats for their province in 
favour of urban Fijian voters, boosting the proposed number of urban Fijian 
seats to eight. At a subsequent meeting in June, the Council of Chiefs decided 
to reduce the number of urban Fijian seats to five and to increase the number of 
seats allocated to the provinces ofTailevu, Lau and Cakaudrove to three, on the 
grounds that these were provinces which had populations greater than 40,000. 
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Presumably, these population figures refer to the numbers registered for those 
provinces under the Vola ni Kawa Bula. Other amendments that may have been 
agreed to have not been publicly disclosed 

The Council of Chiefs meeting in June also decided that, following 
fint/ l legal drafting, the Draft Cons titution should be sent to Cabinet for ' 
approval, and from there to the President for promulgation . As this issue of the 
fPS went to print, it was .learned that the Draft Constitution had been 
forwarded to the President . 

EXCERPT FROM THE NFPfLABOUR COALITION SUBMISSION 
TO THE CONSTITUTIONAL INQUIRY AND ADVISORY COM
MITTEE. 

PART TWO 

REJECTION OF THE DRAFT CONSTITUTION 

2.1WHY WE REJECT THE DRAFT CONSTITUTION 

We reiterate that the Draft Constitution is authoritarian, unde
mocractic, mili tari stic, racist and feudalistic and should thus be rejected 
outright. It is claimed in the Preambl~Jhat the Constitution is based on 
democracy, fundamental rights and freedoms, tolerance and the Rule of 
Law. A closer examination of the substantive provisions of the Draft 
reveals tha t this claim is fallacious and hypocri tical; and that they in fact 
violate these very principles. We refer to some features of the Draft to 
j.))ustrate the main principles on which it is actually based. 

A. ANTI-DEMOCRATIC AND AUTHORITARIAN PRINCIPLES 

(i) The Composition of the Legislature 

It is a fundamental principle of representative democracy that the 
members of the legislature should be elected on the basis of equal 
and universal suffrage, so that all citizens and communities should 
have an equal right to choose their representatives. The legislature 
should represent the diverse interests of the people fairly. By these 
tests, the proposals for the House of Representatives clearly fall 
short of democracy. 
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The anti-democratic nature of the Draft is obvious from the com
position of the legislature, which would now be unicameral. 
Section 38 provides for 67 mempers, of which 28 would be Fijians, 
22 Indians, 1 Rotuman, and 8 General Electors. Given that Indians 
are the single largest community, there is a serious discrimina tion 
against them. The unrepresentativeness of this provision is aggra
vated by paragraph 7 of the same section which provides for 8 
members (with all the rights of elected members) to be appointed 
on the nomination of the Bose Levu Vakaturaga . Since the Bose 
Levu would be a body of Fijian chiefs, it is a fair assumption that 
a large majority, if not all of these me~bers would be Fijians. In 
addition these members would not owe their seats in the legisla
ture to any democratic process of elections. The Draft itself pre
scribes no criteria or procedures for their nomination, opening the 
way to abuse and arbitrariness. Indeed the Draft does not even 
define the Bose Levu Vakaturaga, a serious omission given the 
important role assigned to it, and symptomatic of the disregard of 
the democratic principles and procedures which characterise the 
Draft. 

The undemocratic nature of the legislature is also underlined by 
the provision in section 67(4) whereby the Prime Minister can 
nominate a further 4 persons who, despite not being elected, 
would thereby become full members of the legislature. Again, it 
may not be unreasonable to assume that the majority of these 
members will be Fijians, given that under the proposed member
ship of the legislature, the person who is Prime Minister wo).Ild be 
dependent on Fijian support. Thus the number of Fijian members 
could be as high as 40 out of a total membership of 71 . This means 
that Indians, representing 48.65% of the population, would have 
31 % of the seats; the Fijians with 46.6% would have 56% of the 
seats; and the General Electors, 5% of the population would have 
11 % of the seats. Also, 12 out of 71 members would be unelected 
and nothing precludes them from forming a cabinet. A House so 
composed can hardly claim to be fair or democratic. 

(ii) The size of constituencies 
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Democratic constitutions specify that each member of the legisla
ture should as far as possitne represent an equal number of the 
people of the country. In an electoral system of single member 
constituencies that we have in Fiji, it means. that in principle each 
constituency should contain an equal number of inhabitants. In-
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deed the Draft itself acknowledges this principle in section 45(3), 
but various other provisions negate it. We have already demon
stra ted how the principle is disreg~raed in the allocation of racial 
seats. But even among the Fijian voters themselves, the principle is 
violated by the manner in which Fijian sea ts are divided among 
provinces in sec tion 45 (2)(a) . The result is that some electorates are 
grossly over-represented while others are under-represented . Using 
the 1986 census figure:;, one ca n demonstrate the unfairness of the 
proposals for representation of the people by means of the follow
ing table: 

CONSTITUENCY 

OVER REPRESENTED: 
GENERAL ELECTORS 

Namosi 
Kadavu 
Bua 
Serua 
Lau 
Lomaviti 
Ra 
ROTUMAN 
Macua ta 

NO. 
OF 
SEATS 

8 
1 
2 
2 
1 
2 
2 
2 
1 
2 

17.4 % of the people may elect 23 
(39%) of the elected MEMBERS. 

The way the world should be: 
ONE VOTE=ON E VA LUE1 .00 

UNDER REPRESENTED: 
Nadroga 2 
Ba 4 
Tailevu 2 
Cakaudrove 2 
INDIAN 22 
Rewa 2 
Naitasiri 2 

82.6% of the people may elect 36 
(61 %) of the elected MEMBERS. 

RELATIVE 
VALUE OF 
VOTES 

2.97 
2.40 
2.22 
2.19 
1.57 
1.54 
1.46 
1.31 
1.23 
1.14 

.84 

.77 

.77 

.74 

.67 

.45 

.43 

% OF FIJIAN 
POPULATION 
THAT'S 
LOCALLY 
URBAN 

O.cXJ % 
0.00% 
0.00% 
8.04% 
0.00% 

12.94% 
5.94% 
0.00% 
15.33% 

10.97% 
42.70% 
8.08% 
4.36% 

84.59% 
62.55% 
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The percentilge of urbiln Fi jiiln population in eilch province is 
included to, show the high nega ti ve correliltion be tween urbiln 
resid ence il nd the villue of Fijian votes, By making ril ce (il nd then 
for Fijiilns, the province of residence) the overriding bilsis for 
represent il tion, the Draft Constitution effec tive ly disenfranchi ses 
71.4% of the Fijiiln people ilnd 82.6 '10 of the to til l populil tion. 

(iii) Tile formatioll allti powers of til l' GoVerlllllellt 
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The unequal chilrilc ter of representation is d oubly unfurtunalL' 
beca use it illso ilffccts the form il ti on of gO\'e rnment. The general 
rule proposed in the Draft is tha t the President appoints as Prime 
Minister a Fijian memher of the Hnuse of Rq)resentilti\'es who hl' 
considers is best ahle to comm (l nd the su pport of the m(ljori ty llf i Is 

members (sec.67)(2) . A gO\'e rnment stays in power only so long ilS 
it continues to enjoy till' support of thil t mil jority (sec. 68(1 »). 

Therefore since the formiltion (lnd tenure o f the gO\'ernment 
d epend on the membership of the House, the di stor ted nilture of 
representiltion in the Hou se threa tens also to m (l ke the go\'C.' rn 
ment und emocr(ltic ilnd unrepresentilti ve, It \\'llUld excl ud e a ll 
non-Fijian communities fo reH:, r from ilny prospect oi or share in 
power. 

A further anomaly C(1I1 arise whereby the kader oi the party los ing 
the gener(ll elections may ne\'erthel ess be (lppointed Prime Mini s
ter if the Bose Levu V(lk(lturag(l 's nomina ted members support 
him. This support combined with the 4 nominees the Prime Min
ister can himself appoint could be enough to pulliiy the yerdict of 
the elector(lte, especi(llly if the President ilppointed the Prime 
Minister before the meeting of the new pilrliament. A gO\'e rnment 
formed on this basis would be (l to til l tra vesty of the principles ilnd 
sys tem of p(lrli(lmentary government. Yet ilnother a nom ", ly is that 
the Draft does not require the person who is appointed Prime 
Minister to be an elected membe r. How cou ld il gO\'ernment 
headed by such a person possibly clilim to be democriltic? Only a n 
elected member should be eli gible for the prime ministership. 

In accordance with the Draft Cons tituti on, it is also possible io r the 
Prime Minis ter and his entire Cabine t to be non-elec ted members. 
This is no d emocrilcy. 

Whether the Government is formed on the basis oi popul.u minor
ity support or no t, it would w ield grea t power. In our exa minil tion 
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below of the provisions of human righ~s, we shall see how the 
government has the power to make great inroads into the rights 
and freedoms of the individuals. All governmental powers arc 
concentrated in the Cabinet. The Prime Minister has been given 
very wide powers. To take a few exa mples; he alone is now to be 
consulted on the appointment of the Chief Justice (sec. 88(1); his 
approval is hecessary for the appointment of-the Director of Public 
Prosecutions (sec.80)(2»; he can give general directions to the 
police (sec. 114~(3)(b). Moreover he is responsible for the appoint
ment of the Commander of the ,Military Forces (sec. 78(2» . 

There is no gua rantee that there would be any proper accountabil
ity of th e government in the exercise of these wide powers. If 
political parties are racially based (which is undoubtedly the 
intention behind the draft constitution and will most probably be 
its consequence), it would ensure for a Fijian dominated govern
ment a permanent 'purpose-built majority . The government will 
not need to pay regard to the wishes or criticisms of parliamentari
ans. Nor will the ba~kbenchers have any means to call the govern
ment to account. Wide powers without adequate checks are all too 
likel y to lead to corruption and arbitrariness. 

(iv) Tile appointment, tenllre and powers of tile President 

In a parliamentary sys tem of the kind proposed in the Draft 
Constitution, the role of the head of state is essentially ceremonial 
and symbolic. He or she personifies the unity and dignity of the 
nation . Additionally, he or she ha s a basic responsibility to uphold 
the Constitution and to act as an umpire over the political system, 
as in the powers of appointing and removing governments and 
dissolving the legislature. The Draft Constitution proposes even 
further powers for the President. We shall examine later his/her 
considerable powers in relati on to emergencies and the grant of 
immunity. S/ He also appoints the Chief Justice and other judges 
(sec. 88) and the Leader of the Opposition (sec. 81). Given his/her 
symbolic roll' and substantive powers, it is essential that a person 
wh o is appointed to the presidency shou ld enjoy widespread 
support and respect among all sec tions of the community who 
should be able to identify with him / her. 

The prm'isions of the Draft Constitution for the appointment and 
remova l of the President are, in the light of these considerations, 
most objectionable. The draft proposes that the President shall be 
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appointed by the Bose Levu Yakaturaga (sec.29), w hose composi
tion, as we have already noted, is not provided for in the Draft 
Constitution. The Bose Levu, however, is not an elec ted body nor 
is it responsibl e to the people of Fiji. The President may therefore 
have no popula r or democratic credentials. Nor, once appointed, 
is s/he responsible to any elected or popular body. S/he ca n 
indeed be removed for miscondu ct or inability, but th e initiati ve to 
start the process for the removal lies with the Special Committee of 
the Bose Levu Yakaturaga (secs . 32 and 34), which consists of 12 
members, four from each of the confederacies of 'Burebasaga, 
Kubuna and Tovata (sec. 32(4». Thus the non-elected hie rachy of 
Fijian chiefly au thorities ha s total purchase on the highes t office in 
the land . Although it is no t ex pressly provided that the president 
shall be a Fijian, it is a fair assumption, gi ven the all -Fijia n compo
sition of the Bose Levu Yakaturaga, that s/ he wou ld a lmost 
certainly be one. The members of the other communities as well as 
a section of the Fijians themselves may be forgiven fo'r feeling tha t 
the President has been imposed upon them. 

(v) Ti,e Role of the Military 
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Perhaps no other provision of the Draft Consti tu tion a ttes ts more 
strikingly to its anti-democratic and authoritarian character than 
the place accorded in it to the military. Three provisions in particu
lar are highly objectionable and di s turbing. The first of these i~ 
section 38(7), which in effect makes the Commander of the Milita1'Y 
Forces an ex-officio m ember of the House of Representatives. His 
presence in the House mu st have a chilling effect upon o ther 
members and \·\,ould reta rd the re-establi shment of democratic 
parliamentary practices. The second provision is sec tion 67(3)(b) 
which makes the Commander a member of the Cabinet with 
responsibility for d efence and security, in addition toother respon
sibilities tha t the Prime Mi nister may choose to assign him. Indeed 
it is entirely possible und er the provisionsof the Draft Constitution 
for the Commander to be appointed Prime Mi ni ster, since as we 
have seen, the Prime Minister does not have to be an elected 
member of the legislature. This scena rio is enti rely plausible; and 
it terrifies the democratic and peace 10\'ing among the people of 
Fi ji . It is not hard to surmise th e effect hi s p resence wi II ha\'e on free 
and frank exchange in the Cabi net, without w hich rational and 
sensible policies ca nnot easily be made, and which would deny th e 
pril;1ciple of collective responsibility. 
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Th.ese two provisions would discourage the re-emergence of demo
cratic discussions and decision-making, since the colleagues of the 
Commander in parliament and the Cabinet are unlikely ever to 
forget the guns at his disposal. Of the three key posts established 
by the Draft Constitution - the President, the Prime Minister and 
the Commander - it is the Commander alone who is totally 
irremovable. He would not lose his post in government even if 
there were a vote of no-confidence against him in the Cabinet, and 
he may have every incentive to breach the principle of collective 
responsibili ty. 

Over the civil service and t~e public at large the effect of his role in 
government is likely to discourage the proper exercise of discre
tion or the assertion of their rights. However, in the unlikely event 
that they might overlook the pervasive presence of the Com
mander, the third objectionable provision is likely to put them in 
their pTace. Section 78(3) establishes as the "overall responsibility 
of the Republic of Fiji Military Forces to ensure at all times the 
security, defence a~d well being of Fiji and its peoples". Now, in 
normal democratic countries the well being of their people is the 
responsibility of the elected, civilian government. Section 78(3) 
could be the basis of serious conflict between civilian and military 
authorities. It is not clear what "well being" means, butin the very 
nature of things, the military will have the last word on its 
interpretation. Whenever it disagreed with the views or policies of 
the government, the military could move in to take over the 
administration. The section is a charter for a coup. It has no place 
in a democratic constitution. 

B. THE RACIST PRINCIPLE OF THE DRAFT CONSTITUTION 

The preceding discussion has alread y exposed the racist bias of 
the Draft Constitution. It is fun of discriminatory provisions. Most of 
these prov.isions are against the Universal Declaration of Human Rights 
(whose fortieth anniversary the world celebratM last year), the two 
international covenants on human rights, especially that on civil and 
political rights, and the International Convention on the Elimination of 
all forms of Racial Discrimination. The draft constitution is a massive 
breach of international law and standards. 

To turn to some specific instances of racism in the Draft 
Constitution: 
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(i) The most obvious example of racism is in the allocation of scats 
in the House of Representatives. As we have shown, Indians, 
who constitute nearly 50% of the population, have an assur
ance of only22 seatsoutof a possible 71 scats. Every other com
munity is by comparison over-represented, significantly, Fiji
ans who can secure up to 40 of the 71 scats. 

(ii) The racism isexplicit not only in the allocation of scats, but also 
in the electoral system. If we disregard the nominated mem
bership, all the scats arc communal. Thedraft constrtution pro
poses to abolish the national (cross-voting) scats. These scats 
had provided an incentive for candidates to appeal to voters of 
communities other than their own, laying a broader basis for 
political campaigns,and were generally regarded asthe bridge 
to a non-racial system of scats and voting. Their proposed 
abolition is a repudiation of any vestige of multi-racial co
operation. It also diminishes democracy. 

(iii) The allocation of scats and the electoral system would for all 
effective purposes eliminate completely any influence of the 
Indian community or their leaders in politics or government 
policy. Race is now enshrined in a manner no different in 
essence from the constitutional arrangements in South Africa 
(of separate and unequal representation, which have been uni
versally condemned) and with the same sinister motives of 
apartheid and the supremacy of one race to the exclusion o( 
others. The~)I1ly label for a Constitution which seeks to exclude 
the race which is the majority community in the country per
manently from any share in power is racist. 

(iv) A number of key posts of the state are reserved exclusively for 
Fijians: the Prime-Minister (sec.67(2)), the Commissioner of 
Police (sec.79(2)), and the Chairman and at least one other 
member of both the Public Service Commission (sec.ll1(2)) 
and the Police Service Commission (sec.113(2)). In additidn, 
the Judicial and Legal Service Commission is required to 
ensure tha t at least one half of a 11 appointments a teach levcl for 
which it has responsibility are held by Fijians and Rotumans 
(sec.109(4)). The omissions of the offices of the President, the 
Chief Justice and the Military Commander from this list arc 
not, as one might uncharitably consider, the result of the 
oversight of the legal draftsman; their explicit inclusion, as is 
obvious, would be redundant. 
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(v) The Draft Constitution would allow serious derogations from 
the rights and freedoms otherwise granted in it for the en
hancement of Fijian and Rotuman interests (chap.3). Parlia
ment and the government can make major inroq.ds into them, 
in total disregard of the Constitution or the law, ,ito promote 
and safeguard the interests and aspirations of the Fijian and 
Rotuman peoples and in particular to promote and maintain 
their cultures and traditions and their social, educational and 
economic well-being." 

The government is to be guided by the Bose Levu Vakaturaga or 
the Council ofRotuma in the discharge ofthis task, which it can do 
by directing any public authority on preferences for them in 
educational or commercial opportunities (sec.20).lnevitably these 
opportunities given to Fijians and Rotumans would be at the 
expense of other communities. The objectionable feature of these 
provisions is not that they aim to provide special assistance to 
groups which may have a legitimate need of it but that they do not 
do so. They provide special assistance on a racist basis. As we have 
already shown, there are disadvantaged groups in all communi
ties; and the just and fair way to provide special assistance would 
be to extend it toall of them regardlessof race. The other objection
able feature, that it gives the legislature and particuiarly the 
government, a blanket authorisation to override the Constitution 
and laws, we discuss later in the section on the Rule of Law. 

(vi) The final illustration of the racist nature of the Draft Constitution 
is the proced ure proposed for its amendment. Different proce
dures are prescribed for the amendment of different parts of 
the Constihltion qr legislation specially entrenched . . For the 
amendment ~f specified provisions, which include the su
premacy of the Constitution, the preferential treatment of 
Fijians and Rotumans, citizenship, the establishment, compo
sition and procedure of the legislature, the role of the military, 
the public service, the Ombudsman and the Auditor- General, 
the support of a majority of all the members plus those of at 
least 6 of the nominees of the Bose Levu Vakaturaga is neces
sary (sec.61 (3». The amendment of the provisions of human 
rights and the judiciary require the support of at least two
~hirds of the members (sec.61(4», while all remaining provi
sions can be amended by a simple majority of all the members 
(sec.61(S». The entrenched legislation, which includes Fijian 
lands and affairs acts, or a ny other proposed legislation which 
affects Fijian land, customs or customary rights, can be amended 
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by a majority of all members plus the votes of at least 6 of the 
nominees of the Bose Levu Vakaturaga, and in case Rotuman 
rights are involved, also the Rotuman member (sec. 62). 

In view of the evident purpose of the Draft Consti tu tion to polarise 
the two main races at the poIiticallevel, these voting requirements 
have serious implications. On the assumption that all the possible 
seats in the legislature have been filled, there would be 71 mem
bers, of which a simple majority is 35 and a two-thirds majority is 
48. If the Prime Ministerhas not nominated anyofhis four possible 
ministerial members, the total membership of 67 yields a simple 
majority of 34 members and a two-third s majori ty of 44 .6. On the 
reasonable assumption that all the nominated meml:?ers would be 
Fijians or supporters of the dominant Fijian party, there would, in 
a House of 71 members, be 40 Fijians, 22 Indians and 9 others, and 
in a House of 67, 36 Fijians, 22 Indians and 9 others. It is clear 
therefore that Indians, either on their own or in combination with 
other non-Fijians, would never be able to secure theamendmentof 
the constitution or the entrenched legislation. Nor would they be 
able to block any amendment requiring a simple majority either on 
their own or even with the unanimous support of other non-Fijian 
members. They would, however, be able' to block amendmen.ts re
quiring a two-thirds majority if they can secure the support of 2 or 
3 others, depending upon what the full membership of the House 
is. This ability to block 'two-thirds majority' amendments is of 
limited significance, for they cover only two, although important, 
items: the provisions for human rights (which as we shall see can 
be dispensed by other methods) and the judiciary (\V.hose protec
tive role can also be attentuated when most needed). The impo
tence of the Indians in relation to 'simple majority' amendments 
can be a major liability should those in power decide to undermine 
the security of lend leases held by Indians. Fijians, on the other 
hand, can secure theamendmentsof all but twoitemson their own 
against the unanimous opposition of the members of the other 
races, and even for these hvo items, they need the support of 
another 4 or 7 members, depending on the size of the House. It 
would, for example, be. perfectly possible for the Fijian members 
acting on their own to reduce or even eliminate all Indian seats or 
by removing the supremacy of the ConstitutiOllsection, to remove 
all restrictions on the legislative powers of Parliament. 

The amendments procedures in the Draft Constitu tion are quite 
different from those in the 1970 Constitution, where apart from 
special protection granted to Fijia~s in relation to their land, 
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customs and Fijian administration, each of the two communities 
had in effect a veto on any other amendment (the voting require
ments being majorities of three-fourths or two-thirds). The 
Consti tu ti on was tru I y in those ~i rcu msta nces a protection for both 
communities. Because of the amendment procedure under the 
Draft Constitution, it may be said that the precise terms of the 
Constitution might become a matter of indifference to the Indians, 
for every policy of importance to them can be altered to their 
disadvantage by the unilateral action of the Fijian members. The at
tempt to give one community almost total control over amend
ments, rendering the other almost impotent, is in keeping with the 
relentless racism of the Draft Constitution. 

C. TIlE FEUDALISTIC CHARACTER OF THE DRAFT CONSTITUTION 

Feudalism is usually used to refer to the political, social, and 
economic system which prevailed in Europe until about the 15th cen
tury. Other societies have experienced similar systems. Such systems 
tend to be hierarchical, society being divided between a ruling, aristo
cratic or chiefly c1ass ,and the ruled, serfs or commoners. The link 
between the two classes was determined in large part through the 
system of land holding; normally the serfs held the land they farmed on 
some sort of lease from the lord, to whom they paid part of the produce 
and owed other duties, including, military service. The dominant or
ganising principle of such a society. was status. A person's status, which 
was governed by birth, determined his or her rights and duties. The 
serfs in particu lar, tied as they were to. the land, were not easily able to 
free themselves from the bonds of status. Feudalism wac; thus a SOCiety 
of unequal rights and obligations, which were ascribed rather than 
contracted; and individual or group rights and liberties of the lower 
classes were severely circumscribed. Indeed the modem history of 
human rights and freedoms begins with the decline of feudalism; the 
rise of urbanism and trading and manufacturing industry reduced the 
value of agricultural land, and ena bled the serfs to free themselves from 
the land and consequently their tenurial obligations to their landlords. 
They became free to plan their own lives, to choose their occupations 
and place of residence. With the end of economic dependence on the 
aristocracy eventually came the demand for greater political rights. In 
legal terms, contract, the right to choose and plan, replaced status. Also, 
it was with the decline of feudalism and as a consequence of it, that it 
was possible to unify and integrate nations and states; to replace feudal 
and localised power with state power. 
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Many features of the 1970 as well as the Draft Constitution can 
be traced to the legal and constitutional orders that emerged with the 
decline of feudalism and the rise of liberalism: universal suffrage, 
elected and responsible govern~rlt, social and civil rights, the separa
tion of powers and the independence of the judiciary. Alongside with 
these were some remnants of the older order that had existed in Fiji, as 
for example the repr~sentation of the Great Council of Chiefs in the 
Senate and aspects of the Fijian Administration entrenched in the 
Constitution. The contradictions between feudalism and liberalism are, 
however, much sharper in the Draft Constitution . Indeed it is possible 
to interpret the Draft Constitution as an attempt to subordinate the 
liberal and democratic principles and institutions to feudalism. 

Following are the main manifestationsoffeudalism in the Draft 
Consti tu tion. 

(i) The President 

We have already examined the provisions for the election and 
removal of the President. The key role of the Bose Levu Vakaturaga 
in his/her election and removal ensures that the President at the 
apex of the state merely reflects the feudal hierarchy and the 
politics and compromises among the confederacies. It is interest
ing that the composition of the Special Committee, which plays a 
key role in the process for his/her removal, so clearly reflects the 
dominance of the·confederacies. As we have already noted, feudal
ism totally eliminates the democratic principles in the impOrtant 
matter of the appointment and accountability of the President. 

(ii) Nominated Member~ of thp House of Representatives 
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We have already noted that 8 members of the House are nomi
nated by the Bose Levu Vakaturaga. No criteria or proced\.tre have 
been specified for the nomination, other than that the Commander 
of the Military Forces must be one of the nominees. The rationale 
for such nominated membership is not clear. Under the 1970 
Consti tu tion the mam function of the 8 represen ta ti ves of the Great 
Council of Chiefs in the Senate was to ensure that amendments to 
the Cons titution or the entrenched legislation which were adverse 
to the land or cultural or administrative interests of the Fijians 
were rejected . That function is scarcely necessary under the Draft 
Constitution since the Fijian elected members enjoy such a domi-
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nance in the House. The purpose of the nominees must therefore be 
to extend the corporate presence of the Bose Levu Vakaturaga, i.e., 
of the feudal system, into representative organs of the state. The 
very omission in the Draft Constitution of the composition of the 
Bose Levu Vakaturaga is probably intended to underline the 
dominance of feudal institutions over the state. 

(iii) Bose Levu Vakaturaga 

It is not only these functions of the Bose Levu Vakaturaga that 
represent the resurgence of feudalism, but also its very composi
tion. It has been stripped of its commoner (administrative and 
parliamentary) members, and thus purged of achievement or 
democracy, so that it has become purely ascriptive, status-based. 

(iv) Prohibition of Criticism of Chiefs and the Chiefly System 

Section 12(2) authorises the prohibition of criticism of chiefs and 
their system of authority, and thus seeks to shield them from the 
tide of infonned and critical public opinion. We examine. this 
provision in more detail in the section on human rights. 

(v) Rigltts of Fijians to stand alld vote in a constituency 

The Draft Constitution provides that no Fijian can be a candidate 
for the House of Representatives in any constituency unless he is 
registered in the Vola ni Kawa Bula as belonging to a landowning 
unit in the province in which thatconstituency islocated (sec.39(3)) . 
The result is that a Fijian can be a parliamentary candidate only i"n 
the area of his clan, although. he may not have lived there for many 
years. He may not be able to stand in the constituency where his 
home is, and where his politital base is. It is likely to be only in an 
urban area that a politician away from his home area would enjoy 
significant political support. The purpose of this provision would 
therefore seem to be to reduce the political influence of urban 
areas, where multi-clan and multi-racial co-operation would be 
greatest, and traditional influence weakest. The provision is hardl y 
surprising, given that urbanism is the enemy of feudalism. 

The influence of urbanism might also be nullified by a provision 
which relates to the right to vote. Sec~ion 46(6) provides that "the 
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allocation of persons qualified to be registered on any roll to any 
particular constituency for the purpose of being registered as 
voters in that constituency shall be made in such manner as may be 
further prescribed". Under this section, regulations may be made 
to tie a Fijian to voting in the area of his landowning clan and not 
his residence. Indeed a proposal to this effect was made by the 
Great Council of Chiefs to the 1987 Constitutional Review Commit
tee and accepted by it (p. 35). Such a rule w!Juld undermine the 
base of a politician in an urban area who drew his support .from 
migrants, as well as neutralising the votes of migrants who tend to 
be more liberated from feudal influences than their kinspeople 
who have stayed on in communal areas. In addition to buttressing 
feudal forces, the rules of votfng and standing would promote 
provincialism with its related divisiveness amongst the Fijian 
people. 

The rules of voting discriminate against Fijians. They would make 
it more difficult for Fijians, vis-a-vis other races, to be qualified to 
elect theirparliiimentary members through registration in the Vola 
ni Kawa Bula. Many Fijians who would normally qualify under the 
present provisions would become ineligible. The requirement that 
Fijians would be voting within their provincial boundaries/con
stjtuencies would mean that they would have no say in electing the 
members for the areas in which they reside. This has serious 
implications for those who have now left their villages and reside 
elsewhere on a permanent basis. In particular, it would discrimi
nate against urban Fijians who see their interests as extricably 
related to opp'ortunities and interests available in urban areas. 
With rapid educational advancement and growing economic 
opportunities available to Fijians, the tendency to leave their 
traditional homes will grow. The system of voting will inhibit 
initiative and enterprise, both qualities essential for the advance
ment of the commoner Fijian. Furthermore, the system tends to 
discourage the development of the party system to which Fijians 
have become accustomed and which is essential for the develop- . 
ment of a healthy, democratic system. Indeed, w~ are convinced 
that one of the major objectives behind this proposal is to destroy 
multi-racial parties as they exist today. 

(vi) Consequences of feudalism 
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The attempts to revive or reinforce feudalism through the Constitution 
would have a number of negilti ve resul ts. As feudal ism is opposed 
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to democracy, it would lead to the denial of certain democratic 
rights and practices and discourage development of democratic 
politics and debate. Second, as the foundation of feudalism is clan, 
it would retard national integration and unity; ind@ed it would 
lead to further fragmentation. Third, it would alienate non-Fijian 
communi ties and Signi ficant sections of the Fijian communi ty from 
the state. But it would keep traditional authorities in control of the 
apparatus of the state, and that is indeed its purpose. Fourth, it 
would undermine the goal of economi~ development of the Fijians 
which the Interim Government claims to support and which it uses 
to justify the Draft Constitution. 

D. THE ANTI-HUMAN RIGHTS AND ANTI-RULE OF LAW BIAS OF 
THE DRAFT CONSTITUTION 

The guarantee of human rights and freedoms and the mainte
nance of the Rule of Law are essential features of democratic Constitu
tions. The movement for the protection of human rights became world
wide after the a troci ties of the fascist and racist governmen t of Hi tIer. In 
December 1948 the United Nations adopted the Universal Declaration of 
Human Rights which is now regarded as setting the standard for all 
member governments. The United Nations also adopted two covenants 
in 1966, one on economic, social and cultural rights and the other on civil 
and poli tical rights, which aimed to elaborate the rights contained in the 
Universal Declaration. These three instruqlents constitute the basis of 
international law of human rights which states are required to uphold 
and by whose provisions their conduct is judged. In additionJ agree
ments on specific rights have been concluded, su.-:h as the International 
Convention on the Elimination of all forms of Racial Discfimination and 
the Treaty on the Prevention of Statelessness. Concern for human rights 
has been subsequently reflected at regional and national levels. The 
Council of Europe adopted the European Convention of Human Rights 
in 1957, which binds most West European states, and which influenced 
the formulation of the chapter on human rights in our own Independ
ence Constitution. The Commonwealth demonstrated its commitment 
to human rights, and in particular its opposition to racial discrimina
tion, when it expelled South Africa which continues to deny political 
and social rights to non-whites. At the national level, Constitutions 
increasingly began to provide for legally-enforceable rights, SO that it is 
highly unusual today for a country not to include human rights in its 
Constitution. It is now universally acknowleged that in order to estab
lish a just and fair SOCiety and to eliminate oppression, the maintenance 
of human rights is essential. 
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The con'cept of the Rule of Law is closely allied to that of human 
rights. It has both procedural and substantive aspects. The procedural 
aspects relate to an independent and impartial judiciary and fair legal 
processes. It means that the governments are as much bound to act in 
accordance with the law as private citizens and groups. It prohibits 
arbitrariness on the part of the government or its officials. It means equal 
justice for all. It means that citizens and others may not be denied access 
to courts and independent tribunals for the redress of injuries, even 
though they be committed by the highest officia~ of the state (indeed it 
means this more than anything else). Substantively, it means that the 
laws themselves must be fair, reasonable, just, non-discriminatory, 
clear and accessible. 

The Preamble of the Draft Constitution claims its commitment 
to fundamental rights and the RuleofLaw. The Interim Government has 
repeatedly said that it respects human nghts and has denied that it 
practices racist policies. A close examination of the provisions of the 
Draft Constitution, however, shows that these claims caJ:lnot be sus
tained . We have already pointed to the racist and feudal biases of the 
Draft Constitution, which result in many denials of human rights. The 
Draft Constitution violates human rights and the Rule of Law in 
numerous other respects as well, some of which we illustrate below. It 
is sad and ironic that while the world has just celebrated the fortieth 
anniversary of the Universal Declaration, we seem to be bent upon its 
destruction. 

(i) The right to vote 
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The right to vote is perhaps the most basic of all rights, In demo
cratic systems, the right to vote is used to support other rights, for 
it enables an individual or gtoup to influence the conduct and 
policies of government. Withollt franchise, an individual or group 
is truly powerless. Article 21 of the Universal Declaration of 
Human Rights states that eve.ryone has the right to take part in the 
government of his country, directly or through freely chosen 
representatives; and that the will of the people s11411 be the basis of 
the authority of government, which will shaH be expressed in 
periodic and genuine elections that shall be by universal and equal 
suffrage. The Covenant on Civil and Political Rights likewise 
emphasises the importarice of equal suffrage (art. 25). It is obvious 
from our discussion on the allocation of seats and the electoral 
system that the Draft Constitution violaf'es these rights. In particu-
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lar not all votes are equal. 

(ii) Right to public office 

Both the Universal Declaration and the Covenant protect the right 
of all to equal access to public service in their countries (art. 21(2) 
and art.25(c) respectively). The reservation of certain key offices to 
Fijians and the possibility of widescale reservations of other public 
posts to them under chapter III are in clear violation of this right. 

(iii) Rights of Women 

Both the Universal Declaration and the Covenant rule out dis
crimination on the basis of sex (art. 2 of the Declaration and arts. 2 
and 3 of the Covenant). 

Thereareatleasttwo waysin which the Draft Constitution violates 
the equal rights of women. In section 15 of the Draft, which 
prohibits discrimination, sex is not included in the list of prohibi
tive bases for discrimination. This means that women have no legal 
protection against discrimination of any fonn . 

The second instance of discrimination against women is in the pro
visions relating to citizenship. Section 25 entitles the spouse ·of a 
male citizen of Fiji to registration asa citizen of Fiji. Nosimilarright 
is granted to the spouse of a female citizen of Fiji. The inability of 
husbands of Fiji women to secure citizenship may also violate 
another right protected under the Declaration and the Covenant: 
the right to marriage and family life (arts. 16 and 23 respectively): 
Fiji women married to non-citizens may be forced by law to forfeit 
their right to live in their country of birth should they .... ish to 
preserve their marriage and family life. 

(iv) Right to Citizenship 

Article 15 of the Declaration guarantees everyone the right to a na
tionality and prohibits state authorities from the arbitrary depriva
tion of nationality. Section 27(b) of the Draft Constitution empow
ers parliament to make provisions for depriving various categories 
of citizens of their Fijian nationality; no criteria are specified which 
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might justify such an action. Section 27(d) which also gives parlia
ment the power to deprive a citizen of his nationality applies to all 
citizens, but it is specified that the deprivation can only be in the 
interests of national security or public policy. It is clear that section 
27(b) is against international law since, given the absence of 
criteria, the power to deprive a person of his natio!1ality could be 
exercised arbitrarily. As far as section 27(d) is concerned, although 
it specifies the criteria for depriva tion, these are broad and could 
lead to the granting of wide discretionary powers. It is possible 
also that deprivation might contravene the International Conven
tion on Sta telessness, if the person becomes stateless as s/he would 
certainly become since the draft prohibits dual nationality. In any 
case democratic countries do not usually take away the citizenshi p 
of their nationals. 

(v) Freedom of Religion and Secularism 

1££ 

International instruments do not prohibit the establishment of a 
state religion, although the Constitutions of most democratic 
countries do, and modern practice is. not to have a state religion. 
International instruments do provide for the freedom of thought 
and religion and the right to profess belief and worship. The Draft 
Constitution says that Fiji shall uphold the teachings of the Lord 
Jesus Christ (section 1). It does not spell out what the implications 
of this provision are. It is possible that legislation or practices 
which infringe the rights of individuals to practice their own 
religion or organise their life as they wish (e.g., work on a Sunday) 
would be justified on the basis of this section. On the other hand, 
section 11 of the Draft protects the freedom of conscience in the 
same generous and humane manner as the Independence 
Constitution. It would justify a person of another religion from 
resisting the imposition of Christian beliefs and practires on him/ 
her, but it is not clear how far it would protect all individuals whq 
may be offended by the powers 'of the state to enforce a particular 
dogma of Christian fundamentalism. 

We oppose the suggestion of a state religion. We are a multi
religious society. Our people are deeply religious. They respect the 
rights of others to their beliefs. Questions of religion have never 
divided us. The leaders of different religions co-operate well, and 
the ecumenical movement in Fiji emphasises the common aims 
and aspir~tions of all religions. In matters of religion we have 
always been a tolerant society, and we should be proud of that. We 



The Current Constitutional Crisis in Fiji 

should vigilantly defend our tradition of tolerance. The Christian 
Church has not asked for Christianity to be made a state religion. 
On the contrary most Christian groups ha ve opposed the propo~l. 
It is unrelated to the purposes for which the govemmc!ht claims to 
be proposing the Draft Constitution. It is deeply- offensive in a 
nation where perMps a majority of the people do not espouse a 
particular faith, to declare that faith the official religion. It shows 
an amazing insensitivity, arrogance and bigotry. Regardless of 
legal niceties, in a profound sense it is an assaul t on the rights of the 
people of Fiji. It is also a profound irony that the rest of the Draft 
Constitution is a negation of its opening section. 

(vi) Freeaom of Expression 

Article 19(2) of the UN Cov~nan ton Ci vii and Poli tical Rights says, 
"Everyone shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information and 
ideas of all kinds, regardless of frontiers, either orally or in writing 
or in print, in the form of art, or through any other media of his 
choice". Subsection (3) au thorises restrictions on this right, inter 
alia, for the respect of the rights or reputation of others. 

In the section of the Draft Constitution dealing with the right of 
expression, it is provided that the right may be restricted to, inter 
alia, protect the "reputation, dignity an~ esteem of the institutions 
and· values of the Fijian people, in particular the Great Council of 
Chiefs and the traditional Fijian system and titles or the reputation, 
dignity and esteem of institutions and values of other races in Fiji, 
in particular their traditional systems" (section 12(2)(6». Although 
such restrictions have to be shown to be reasonably justifiable in a 
democratic society, there is little doubt that the proviso goes 
beyond what is authorised in the Covenant. Subsection (2)(b) 
already authorises restrictions to save the reputation of others. 
What paragraph (d) protects is not the reputation ofindividuals or 
groups, but a system. It seeks to place the Fijian chiefly system (and 
other traditional systems, whatever that means) beyond question 
or criticism. When so many fundamental questions of Fiji's social, 
political and economic policies and development are tied up with 
the questionable relevance of traditional systems, the range of re
strictions on public deba te and free speech could be enormous. The 
section is a serious derogation from the freedom of thought, 
expression and debate. 
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What Fiji needs is not the artificial buttressing of traditional 
systems (the whole discussion in recent years has begged the 
question what really is traditional), but a provision similar to 
article 20 of the Covenant: "Any advocacy of nation~l, racial or 
religious hatred that constitutes incitement to discrimination, 
hostility or violence shall be prohibited by law". The priorities of 
the members of the lntenm Govemmen t say something about their 
real pre-occupation. 

(vii) The Independence of the Judicial $ystem 

The Draft Constitution will diminish the independence of the 
judiciary. The Prime Minister will havea crucial say in the appoint
ment of the Chief Justice (Section 88) and the Director of Public 
Prosecutions (Section 80(2)). The Chief Justice is the President of all 
senior courts (Sections 91-92). Judges can be appointed on short
term contracts (Section 9Q), and will become beholden to the 
executive. In other ways too, the Prime Minister can influence the 
work of judicial and legal officers (Section 109(5» . 

The rules for standing to raise constitutional litigation are nar
rower than in most'common law countries (Section 98(2». Many 
exercises of power have been immunised from judicial review (e.g. 
by the Presiden t's powers, and in the examples below). Apart from 
these specific provisions, judicial independence and process are 
unlikely to thrive in the au thori tarian and militaristic cui ture of the 
administration under the Draft Constitution. 

(viii) Derogations from Fundamental Rights in the Draft Constitution 

lhR 

Chapter II of the Draft Constitution includes the rights which were 
provided in ~he 1970 Constitution. However, the impression which 
this might give that the Draft Constitution is solicitous of human 
rights is dispelled by numerous provisions which derogate from 
these rights or, in certain instances, completely negate them. Most 
of the sections on the rights contain their own exceptions, which 
are as a rule drafted in very broad tenns (a fault also of the 1970 
Constitution). But in numerous respects the Draft goes beyond the 
1970 Constitution in the exception to the rights. We have already 
examined the new restrictions on the right of expression (sec 12(d» 
in relation to protecting chiefly and traditional systems. We now 
examine five provisions whjch are less exceptions than denials of 
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fundamental rights. So ex tensi ve are they tha tit becomes a mi sno
mer to caIl the rights 'fundamental'. 

Section 17 says that none of the rights in Chapter II would invali
date any restrictions, whether general or specific when the restric
tions are necessary "taking into account the multi-ethnic and 
multi-cultural character of Fiji, and for the purpose of giving effect 
to the pu blic in terest in the development of th~ u nder-pri vi leged or 
less advanced groups or areas". The provision does not prQvide 
sufficient guidance on the circumstances justifying derogation . Its 
vagueness and breadth could be a general licence for denying 
people's rights (and given the Interim Government's concept (jf 
race relations, would be). Section 15(3)(e) dealing with non-dis
crimination, already provides sufficient justification for discrimi
nation which is reasonable and necessary to meet the problems of 
particular groups of persons. Section 17 is neither desirable nor 
necessary. 

(ix) Fijian & Rotuman Interests (Chapter 111) 

We have already referred to Chapter 111 under which parliament 
and the government can override the Constitution or any law to 
promote Fijian and Rotuman interests. For most purposes it will be 
left to the executive to decide what measures to take under this 
carte blanche: it has total authority to disregard the law or the 
rights and legitimate interests of other races. In Its spirit as well as 
details, the chapter is whoIly opposed to the Rule of Law. 

Other provisions which nullify all of the fundamental rights are 
discussed below. 

(x) Grant of Immunity 

The Draft Constitution has two separate provisions for the grant of 
immunity to those who have committed violations of the law. One 
of them is Section 149 which directly gives immunity from civil or 
criminal action "in respect of any act or. omission which assisted in 
bringing about the change of government on 14th May 1987 and 
again on 25th September 1987, or which assisted up to 5 December 
1987 in keeping order, or which was in support of the Fiji Military 
Governmeht" to the members of the security forces (a term which 

169 



JOURNAL OF PACIFIC STUDIES, Volume 15,1990 

has been given a wide meaning) or those who supported them, 
individually or in concert. The immunity is extremely broad in 
terms both of offences and parties. The phraseology is also vague. 
The immunity effectively means that none of the numerous acts of 
violence and lawlessness tha t plagued our country last year can be 
challenged; nor can redress for injuries suffered be obtained. It is 
ironic and depressing that the new Constitution should be tainted 
by immunity for violations of the most fundamental laws of the 
land. Similar immunity has already been granted by decrees since 
the coups, but, its inclusion here perhaps reflects the regime's 
doubts about the dubious legality of the decrees, which we have 
always maintained were unconstitutional. 

The other provision is section 84 which empowers the President 
acting in his own deliberate judgment to grant immunity from 
criminal or civil action "in respect of any particular act or omis
sion" to any person or persons or those acting on their behalf. The 
state is not liable to compensate any person in respect of any 
danger or injury to his person or property caused by or consequent 
upon the conduct for which immunity has been granted. It would 
be difficult to imagine a provision which is more violative of the 
Rule of Law, or indeed one which shows greater contempt of the 
law or its processes. 

The powers of the President to gra.nt immunity override the 
Constitution or any other law. These are extraordinary and broad 
powers. No criteria are specified in respect of the parties or 
conduct. It enables the President to place whomsoever. he chooses 
above the law. The rights of individuals, groups or the community 
who may have suffered are negated. There is nothing to prevent 
the President from using the powers in discriminatory, arbitrary or 
capricious ways. The jurisdiction of the courts is removed . At the 
stroke of a pen the rights and expectations of the people are 
nullified. The machinery of law enforcement is made a mockery of. 
It could be used to continue petty and serious acts of harrassment 
and unlawfuness. It would encourage the President to engage in 
intrigue. It isa travesty of justice, a license for lawlessness. It has no 
place in a Constitution. 

Sections 84 and 149 go against such basic principles of the Rule of 
Law that it is no surprise that they are in breach of several 
provisions of international law. The Universal Declaration prohib
its a state from denying to anyone the right to an effective remedy 
by competent national tribunals for acts violating their fundamen-
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tal rights (art.8). It assures to everyone in full equality a fair and 
public hearing by an independent and impartial tribunal for the 
determination of his rights and obligations (art. 10). It says that 
anyone who is subjected to.arbitrary interference with his privacy, 
family, home or correspondence has'the right to the protection of 
law against such attacks (art.12). 

The Covenant on Civil and Political Rights obliges a state: 

(a) to ensure that any person whose rights or freedoms as herein re
cognised are violated shall have an effective remedy, notwith
standing that the violation has been committed by persons 
acting in an official capacity; 

(b) to ensure that any person claiming such a remedy shall have his 
right thereto determined by competent judicial, administra
tive or legislative authorities, or by any other competent au
thority provided for by the legal system of the state, and to 
develop the possibilities of judicial remedy; 

(c) to ensure that the competent authorities shall enforce such 
remedies when granted. 

(xi) Emergency Powers 

The Draft Constitution provides for extensive powers for the gov
ernment and the total disregard of fundamental rights during 
periods of emergencies. The power to proclaim an emergency lies 
with the President (which in this context means the Cabinet) if he 
is satisfied that the security or the economic life of the country is 
threa tened (sec.148). The govern men t can then rule by ordinances, 
and when parliament is convened, it can pass legislation in viola
tion of any of the fundamental rights. There are a number of 
provisions which are a cause for worry. 

First, the decision to call an emergency is, it would appear, left to 
the subjective judgment o"{ the government. Whether the decision 
is justified or not should be reviewable by the courts. Second, it 
should be specified that the scope of ordinances and acts that deal 
with the emergency should be limited to what is absolutely neces
sary to deal with the situation (and the courts should have the 
jurisdiction to review if law contravene this limitation). Third, the 
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proclamation or any ordinance passed by the government should 
lapse unless parliament is cal\ed and approves it within 21 days. 
Fourth, all ordinances and acts passed to deal with the emergency 
should lapse immediately at the end of the emergency, and not 
continue, as in the Draft Constitution, for a further 6 months. Fifth, 
the government should not be able to re-enact an ordinance that 
parliament has rejected or proclaim a new emergency when parlia
ment has ended it (as is possible under the Draft Constitution) 
unless it can establish to the satisfaction of parliament and the 
courts that there has been a significant deterioration in the situ
ation. Sixth, when the review tribunal established under section 16 
has found that the detention or continued detention of a person. is 
not justified, he should be released forthwith (so that we need to 
delete the proviso in sec.16(2». Seventh and more importantly, 
there should be no blanket power to override all the fundamental 
rights during an emergency. We see no reason why the righ~ to life, 
the freedom from slavery or torture, thefreedom ofcqnscience and 
religion, the right to non-discrimination or protection against 
retroactive penal liability or heavier punishment should be breached 
during an emergency. Article 4 of the UN Covenant provides 
clearly that the above rights shall not be dispensed with even 
during an emergency, and that any measures taken shall be strrctly 
on a non-discriminatory basis. The Constitutions of all other 
Pacific countries are consistent with the Covenant. 

(xii) Special Acts of Parliament: Alias Internal Security Decree 
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Perhaps the most pernicious provision in the entire Draft Constitution 
is section 147. If an act "recites that action has been taken or 
threatened by any substantial body of persons, whether inside or 
outside of Fiji". to cause (or to cause a substantial number of 
citizens to fear) organised violence against persons or property, to 
promote feelings of ill-will and hostility between different races or 
other classes of population Iik~ly to cause violence, etc., it can 
authorise any action or measures notwithstanding that it is against 
the Constitution. Of the numerous objectionable' features of this 
section, the most offensive are the following. 

It seems to exclude judicial review. It would be sufficient for the act 
to use the recitation formula to exclude the courts. Given the one
sided parliament that the DraftConstitution proposes, there would 
be no reason to depend upon it to ensure that there exists any 
justificatiQn for this. Second, there is nothing to prevent such an act 
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from becoming a permanent part of the law. It can be terminated 
only if parliament anulls it, even if the justification for it has long 
'Ceased . Third, such an act can override the entire scheme of the 
Constitution. It can easily set up a paralle1 (and oppressive) ma
chinery of government. It is difficult to understand its rationale in 
view of the provisions for emergency powers, which are designed 
precisely for situations covered by this section but have some 
controls over the use by the government of the special powers. 

It may beof interest to know the historical origins of this provision. 
It is lifted from the constitution of Malaysia, where it was adopted 
on independence to deal with a situation of civil war. This situation 
was, however, under control, and the constitutional commission 
headed by Lord Reid which advised on th~ Independence 
Constitution, recommended that the relevant section and the 
Internal Security Act passed under it would lapse within 2 years. 
Although the recommendation was agreed upon, neither the 
section nor the act was ever repealed. On the contrary the act was 
made mOre draconian. Lamentably, it now constitutes the legal 
framework for state oppression in that country. 

Our own Internal Security Decree was copied from the Malaysian 
legislation. It would be perfectly possible, consistent with the Ma
layasian practice, for the Internal Security Decree to be prefaced 
with the recitation mentioned in Section 147 and thus to become 
part of our fundamental law beyond any legal challenge. The 
obnoxious provisions of the Decree were widely condemned here 
and abroad . They vest in the gover:runent the widest and most 
arbitrary powers. Its provisions are well known to the people of Fiji 
s00nlya few examples will suffice to demonstrate the horror of the 
Decree. 

A person can be detained without any trial for successive periods 
of two years, entirely at the discretion of a minister. Organisations 
can be banned merely because a minister takes into his head that 
the wearing of a distinct dress indicates that they are political. A 
publication can be banned if a minister decides it is not in the 
'national interest' or for any other subjective reasons. The govern
mentcan control entertainment and exhibitions if it thinks they are 
likely to be detrimental to the 'national interest' . The police or any 
person authorised by a minister have wide powers to break into 
people's homes, without a warrant, and take what they wish. The 
government can close places of education if their purpose is in its 
subjective view detrimental to the interests of Fiji or its people. 
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Students may not go to institutions of higher education without 
clearance from the Ministry of Education. Parts of the country can 
be declared 'security areas' in which the government may do what 
it wishes with the people and their property there. Numerou~ 
offences are created, for which harsh penalties are provided. 

There is no real appeal against restrictions or penalties; the govern
ment is judge in its own case. There is no predictability since 
criteria are vague and everything appears to depend on the subjec
tive decision of the minister. The Decree is nightmare, caprice, 
arbitrariness and nastiness writ large. It is a stab at the very heart 
of our constitutional and fundamental rights. It negates the Rule of 
Law and makes the Constitution an utter charade. 

The Internal Security Decree is living proof that the Interim 
Governmment has no respect for human rights. A favourite ex
pression of the Draft Constitution is "notwithstanding anything 
contained in the constitution or any laws". This approach shows 
more than carelessness. It shows a total contempt for human rights 
and the dignity of persons. It also makes one wonder about the 
quality of legal advice the government has received, and despair 
that lawyers should so compromise tbp principles of their profes
sion. But more realistically, it also shows that the government 
realises that the people do not endorse its undemocratic and racist 
policies and administration and, in the fashion of all tyrants, it is 
therefore arming itself with arbitrary and draconian powers. Byof
fering this Constitution to the people, the Interim Government is 
asking them to sign their own death warrant. We trust earnestly 
that your committee will not permit this deception to succeed. 

2.2 CONCLUDING REMARKS ON THE DRAFT CONSTITUTION 

It is clear from our preceding analysis that the Draft Constitution 
is totally unacceptable to us. It will be .the most draconian Constitution . 
in the Pacific, indeed in the world. Although we did not think that such 
a thing was possible, the truth is that the Draft ConstHution is more 
immoral, undemocratic and authoritarian than even that of South 
Africa. It is also a patchwork, lacks coherence and is full of contradic
tions. It will do nothing to solve our problems; on the contrary it will 
aggravate them to a degree that their solution in the future may well 
elude us. It will not even achieve the narrow and perverted goals that 
the Interim Government claims lie behind it. 
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If the purpose of the Draft Constitution is to strengthen the 
political and economic rights of the Fijians, what is the justification for 
the massive breaches of human rights, immunities and emergency 
power, the militarisation of public power, and the emasculation of the 
role of the judiciary? Does the government think that the only way for 
Fijians to move forward is through a tyrannical dictatorship over the 
other races? Do they realJy consider that the South African solution is 
appropriate for us, who have a longstanding commitment to equality, 
justice and democracy? In all this, the Interim Government shows a 
profound contempt for, above all, the Fijians to think that their horizons 
and morality are so warped and limited. We do not believe that the 
Fijian people would want to oppress their fellow country people in ways 
that are opened up by this terrible Draft Constitution. Unlike our self
appointed rulers, they know that oppression diminishes the oppressor 
even more than the oppressed. 

The government has made great play of helping Fijians and 
increasing their role in the economy. It clearly believes that this can be 
achieved by preserving their culture and traditional system. Let us 
examine how far the Draft Constitution is likely to achieve these 
objectives. The government is confusing culture with Fijian hierarchy. 
Culture is a dynamic thi ng, developing and growing with other changes 
in society, and in its inter-action with other communities. The govern
ment seems bent on freezing Fijian culture, on ossifying it so that it 
cannot respond to the challenges of the age. In the unlikely event that the 
government succeeds in this, it would sUrE;ly lead to the impoverish
ment of that community. It would be well to remember that Fijians 
embraced Christianity with many advantages to them, but in order to 
do so it was necessary to let many aspects of their culture go. 

I t is a cu rious fact tha t the Ora ft Consti tu tion will undermine the 
very system it is seeking to strengthen. The politicisation of chieftaincies 
.and confederacies that will result from the Draft Constitution will in 
time lead to the attrition of the respect that has sustained traditional 
authorities. The chiefs will no longer be able to perform their role in 
maintaining consensus on social customs and domestic matters as their 
authority will be increasingly challenged in the political arena when 
they take part in political controversies and votes. It may interest your 
committee to know that when some of the other Pacific countries 
(especially Vanuatu, Solomon Islands, the Federated States of Microne
sia and the Marshall Islands) were debating what role to provide for 
their chiefs in their Independence Constitutions, they decided against 
an explicit political role for them for precisely these reasons. Western 
Samoa, which adopted a different approach and restricted franchise to 
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the matai, now finds that the matai system is being abused and manipu
lated, with an enortnous splitting of titles, and that it now stands in great 
danger of.being totally discredited . And with it, unfortunately, many 
valuable aspects of Samoan culture. Ironically, the politicisation of the 
Fijian chiefly system, as is implicit in the logic of the Draft Constitution, 
will sound the death knell of the Fijian social system. The Draft Constitution 
will also fragment the Fijia n commu ni ty and ca use dissension wi thin it. 
If anyone doubts this, let them ponder the developments of the last few 
months. 

A further irony is that the Fijian chiefly system will be directly 
threatened by the miIitarisation of public power. We have seen that 
under the Draft Consti tution the government relies heavily on coercion. 
It is to the military that the government will tum as the agency of this 
coercion. The military has its own interests and pre-occupations, and it 
is naive to imagine that its primary loyalty is to the traditional Fijian 
system. As the chiefs in government become increasingly dependent on 
the military, the social base of their authority '.viII be undermined . The 
chiefly system will in effect be subordinated to the military whatever the 
outward appearance. 

Finally, the attempt to constitutionalise the chiefly system will 
not even assist in promoting the economic development of Fijians. 
Apart from the general decline in the economy, health and educational 
standards that we discussed earlier, in whic;h the Fijians will suffer with 
the rest, it will place further fetters on all forms of Fijian economic and 
social enterprise. It will perpetuate thedisadvantagesof Fijian common
ers by entrenching chiefly privilege, which as we have noted, is part of 
the structure of the exploitation of the ordinary people. It will certainly 
do little to promote social justice. The Alliance party had ample oppor
tunity over nearly twenty years to redress these and other injustices. 
Why did it do nothing then? Why has this matter suddenly become a 
priority? The reason is obvious. Its leadership is looking to the protec
tion of its own interest. All this talk of affirmative action is utter 
hogwash. It is affirmative action o'nly for the Fijian elite; and the price 
will be paid by the commoners. If the Interim Government were so 
concerned about the economi<: and social development of the ordinary 
Fijians, why is it so contemptous of those commoner Fijians who have 
achieved distinction in education, politics, admimstration or com
merce? The truth is that it is these Fijians that the Interim Government 
fears most, and its Draft Constitution is directed as much against them 
as members of other races. 

176 




